DUNBARTON BOARD OF SELECTMEN

AND CEMETERY TRUSTEES

SPECIAL MEETING

MINUTES OF MEETING

WEDNESDAY MARCH 16th, 2011

TOWN OFFICES – 4:00 P.M.

The Dunbarton Board of Selectmen held a special meeting at the above time, date and place with the following present:    

Brian Bike, Chair Cemetery Trustee
Jason Dubrow, Trustee of Trust Funds
Chuck Graybill, Selectman
Ron Wanner, Selectman
Les Hammond, Selectman Chair  

Line Comeau, Town Administrator
Terry Knowles, Guest Speaker from the Department of Justice, division of Charitable Trust Unit.
Brian Pike Stated the Charitable Trust Division offers seminars in the spring or early summer.
Terry Knowles We are scheduling the seminars some time in June and will send notice to the towns.

Terry asked the Board what they would like to talk to her about.
Les Hammond Provided this year’s town report and noted the first four trusts are trust funds for the Cemetery. As you can see some of them have big incomes that have built up over the years and none of them have been drawn down recently. We used to draw them down but with the change of trustees over the years there has been a loss of the procedure on who has to do what to authorize the release of funds.  
Brian Pike To just give you a little bit of history, when I came onto the trustees and Rich came on before me, after speaking with the former trustee of trust fund Ron Slocum, the last time they ever received a letter was back in late the 90's. After that point there was a disconnect from the former cemetery trustees and when we came on as trustees, in the later part of the mid 2000's. We're not sure of the actual count of graves. It's the grey area in-between which has caused us to have some reservations on sending any letters. We are trying to figure out the best way to get back on tract and get an accurate count of graves and bring it up to date.
Les Hammond Mentioned back in the 70's there was a change in the law and we had separate passbooks for each which was all lumped together.
Terry Knowles For recording purposes you are still required to itemize each of the perpetual funds. I will start by explaining what a perpetual care fund is and everything I am going to tell you is according to Law. 
Perpetual Care Funds are valid charitable trust this means if there is the Brown's Perpetual Care Fund, the income can only be used on the Brown's lot or if you have the White's lot it can only be used on the White's lot. You can’t use this income for general cemetery maintenance. 
What the Cemetery Trustees have to do is give a voucher to the Trustees of Trust funds. By using the list you have created, you add a column to your list and you record how much you have spent on each one of the graves. You don't have to be exact to the penny but they should list an average of what was spent on each grave. Somewhere around fifteen to twenty dollars is what we usually see. Then each one of the perpetual care funds is paid to the town to offset the amount of money it cost to care for that grave because you have the source of income. Any non perpetual care graves or any graves not sold are the responsibility of the tax payers. 
We typically write the town a letter stating that these trusts have to be itemized because they are a valid charitable trust and this is the responsibility of trustee of the trust funds. There are a couple of reasons why this is required, one of which it is the law. But a better reason is because some towns look at these funds and ask the question why is there a lot of income that we are not using on the graves and why it's just sitting there? 
For these excess funds there is a Petition per Cypres, where you can go to your County, in your case the Merrimack County Probate Court to ask to have excess accumulated income freed up for general cemetery maintenance.  The problem with this application is the judge won't even look at your petition unless all the itemizations are there. It has to be a complete record, because the judge in essence is breaking the trust and he won't break the trust if your records are not in good shape.
So this is what needs to happen, the records have to be brought up to date. Your records are ok up to 1991 which mean you only have about 20 years to reconstruct and bring the remainder up to date. I can’t believe you sell more than 3 or 4 graves in Dunbarton a year so it shouldn’t be very difficult.

Brian It depends; it has be zero to eight or ten depending on the year. It can happen every so often. We also have gone to right to inter.
Terry Knowles But you know who bought them, you have deeds to that. And if you sold the lots is perpetual care mandatory?

Brian Yes per our regulations it is, it goes into one trust fund. It was established in 1988. What we do now is everyone writes two checks one to the town for the right to inter or the deed previous to it and the second check is written to the Trustee of Trust Funds for perpetual care and deposited into one trust, it is not itemized anymore it is just one general trust. 

Terry Knowles If you changed your deed or your right to inter, and this is really important, the language of what ever you give people is important, if the words perpetual care is in there that is the trust fund wording.  What most towns have done now is they are removing the words perpetual care from the new deeds. You can’t do anything about the old ones but going forward, they won’t have to deal with the new ones. This is something you will want to check with, to see what the language is for the right to inter. 

Chuck Graybill Out of curiosity, the Town of Weare just went through this, how much were they able to withdraw from the trust?

Terry Knowles Weare was in pretty good shape, they had $100,000.00 dollars in unexpended perpetual care income. The Judge said they had to leave $20.00 income only with each of the graves. The rest of the funds could be used for general cemetery maintenance. So the Trustee of Trust Funds and Cemetery Trustees got back together and came up with a plan where the Trustee of Trust Funds would invest this money and then there is so much they can spend every year to maintain and repair the cemeteries in town. It’s done a really good job. Amherst has done it Fitzwilliam has done it and a bunch of towns. We also have a how-to kit, so once your records are in good shape we show you what the pleading looks like, what you have to do, how you have to do it, so it’s pretty easy to follow.

Brian Didn’t Mont Vernon just do this?

Terry Knowles Yes they did.

Les Hammond We are not talking numbers in that realm we are talking in the area of twelve or thirteen thousand. 
Terry Knowles The Town report income shows the end of year balance of $12,255.53. You would want to calculate is how much you will need to care for a grave every year. For example if it is $20.00, you multiply that amount by the number of graves that you have. The up side to having a plan, you get to use these excess funds for general cemetery maintenance. But there is a down side to this; you agree with the court that in exchange for breaking the trust, you are binding your taxpayers from now until the end of time to care for those perpetual care graves. Because you are getting money from the graves you now take them on as a responsibility. 
I know your town, my town and several towns have been very responsible about this but I had one community that took the money and said great, we’re never going to have to raise the money again. The cemetery trustees spent all of it and the next year said they were not going to raise anymore money. We in turn told them that they were in violation of a court order and we could take them back to court and suit them. It was at this point that this community realized the seriousness of this order and had to raise and appropriate the entire amount now to take care these cemeteries. So there is that down side I always explain, the process itself is simple.

Chuck Graybill This is what the Town of Dunbarton does; we raise and appropriate the entire sum needed for the cemetery maintenance.

Terry Knowles Correct, you basically follow the law correctly, the municipal budget law. And then you get reimbursement for the amount for perpetual care graves. 

Brian Pike We haven’t done that yet.

Ron Wanner That is why we invited you here.

Chuck Graybill We only get one side; we are trying to develop the second side.

Terry Knowles This is where your Cemetery Trustees will give a voucher to the Trustee of Trust Funds telling them how much comes out of each of those perpetual care income accounts. This check is written to the Town of Dunbarton to help offset your appropriations.

Chuck Graybill You said it normally $15-$20 dollars for each grave?

Brian Commented; or what ever our figures are, actual figures?

Terry Knowles There is a few different ways that you could calculate the care cost. One is to do the actual, if you determine that the care cost is $3.26 cent, we won’t discourage that. But the easier way is if you know how many perpetual care lots you have related to the non perpetual care lots in your cemetery. Example if it is 50% each way, then 50% of that budget could come from perpetual care money because it is 50/50. 
Or you figure out what it cost your guys to take care of a standard size lot. What is a standard size lot? Usually it is a two person lot. You have your mow person tell you how much it cost to mow and trim that lot. Let say it is $3.00, so then you ask yourself how many times on average during a summer are you going to mow and trim that grave? Let say it’s 6 times, 6 x 3 = 18 so the average cost for each lot would be $18.00. We do not object to these calculations either as long as it’s a good faith calculation.

Brian We have a vendor come in, we put it out to bid with a contract. We actually have a fixed amount so we know what the breakdown amount is which is around $6,500.00 each year for all three cemeteries. So we know how much it takes to maintain as a total.

Les Hammond The number of graves is the issue, correct?

Brian The number of graves is the issue because one; they’ve change every couple of years so now they’re premarked and we can figure them out real easy.  In recent years since I’ve been on the Board we have kept close records, but there’s that grey area when they stopped sending the letters to the Trustee of the Trust Funds and when Rich and I picked up. We don’t know how accurate their past figures were and we really don’t want to base our calculation on theirs.

Terry Knowles as long as it’s a good faith calculation then you won’t hear a word from me. That is what the Cemetery Trustees do.

Les Hammond Explain what you were talking about spending the trust?

Terry Knowles The income only. Just the income, the principal can never be spent.
Les Hammond So when you go to court, that is not to touch the trust, it’s just the income only?

Terry Knowles Yes that is correct just the income, the principal can never be spent.

When I looked at your right to inter. You do have the words perpetual care so you are going to have to itemize everything for the past 20 years. But what you can do is amend this and what I would do is generalize it by saying “lot care funds”. From 1988 or in this case amended to 2005 fund all that money from that point up until the point of adoption itemizations have to be there. There has to be a complete record. The records have to be in good shape. Then once you have a “lot care fund” from that point of adoption forward can go into the general “lot care fund”.
Les Hammond This is something you could probably get from the town report? Itemizations of the graves each year?

Terry Knowles Who bought a lot each year?

Brian Pike It’s not listed that way anymore. The report list who is buried not who purchased a lot.

Les Hammond This might be a closer way of tracking the graves.

Brian Pike Would this be tracked by lots? You mention two person lots? Would it be tract by graves? Because we have four and three size lots?

Terry Knowles It would be by lots. We had to figure out an average. Did we have more single lots than double lots than triple lots? This may not be true in your town but this is what we determined that we had more double lots so we used this for our average.

Brian Pike The hard part is some of the figures back and distances might have four people buried there but have room for six people but now we have narrowed it down to conserve space and do it right.

Terry Knowles And that is at the discretion of the Cemetery Trustees. What does it cost to maintain this piece of earth.
Brian Pike This is why I’m wondering if it might be easier to do it by graves based on the placement of stones.

Terry Knowles What ever works for you, as long as it’s a methodology we aren’t going to fuss about it.

Brian Pike The pre marks are there and it would be easy because there is certain amount of graves and we know we’ve got so many graves.   

Terry Knowles So your Trustee of Trust Funds do have to bring the records up to date. They have probably gotten letters from us.  So if you decide you have to go to court we’ll help you with that. We actually can send you a kit, everything is right there and it will tell you how you do it. 

Charles Graybill I have a question for you, let’s just say its five dollars per grave for just trimming and mowing. Is there any opportunity to add overhead where you end up replacing fencing around the cemeteries?
Terry Knowles No that is considered general cemetery maintenance. But if you had to loam the lot or if a stone fell over and you had to put it back upright and you have perpetual care income for that grave then you can use all that income for that grave. So if stones sunk in or the stone got pushed over, you could use the income from these funds. That is what it is for, to take care of that grave.

Charles Graybill So by striking that out we don’t have to set up a separate fund.

Terry Knowles Yes from the date of adoption of the new language forever going forward then you would have one big lump “general cemetery care” is what it will be called. Everything back you can never get rid of those. Those would have to continue with itemization. 
Chuck Graybill We have three, and one of my questions is how did we establish another trust account in 2005 for one person? 

Terry Knowles I am not sure where that one came from, but we may have some records in our files. Did the town vote to establish a general trust fund? Did you have a warrant article to see if the town will vote to establish a fund under RSA 31:19a to take care of graves?

General discussion not that we are can remember.

Terry Knowles Some towns are doing this. They are setting it up through RSA 31:19a and you fund those with taxpayer dollars. So when you get money for the sale of the earth, the town actually gets that as income to the general fund.  Some towns are earmarking that and having their voters vote it into the general maintenance trust on an annual basis. Hoping to build it up enough so the town will never have to raise money to maintain cemeteries again. This is just another idea.
Chuck Graybill If we were to find once we do due diligent that 2005 was setup in error. 
Terry Knowles No harm no foul all you need to do is break out those individual names from 2005 to 2011.

Chuck Graybill There is only one. 

Terry Knowles Then all you have to do is put the name on it. 

Any more questions? 

These are set up as individual graves but there is ways to access that income once your records are straighten out. Judge Hampy? in Merrimack County is a very decent judge and has not given us any problems with these.

Brian Pike Where we have not sent the trustees a voucher for the previous few years. How far back can we go back?

Terry Knowles You can go back just two years. 
If you have just closed the books than it would be 2009 and 2010.

Chuck Graybill What if the family decides to put money in the future without this perpetual care?

Terry Knowles If you have someone who says I know you don’t have perpetual care anymore but I am really concerned about my grave. I would like to leave money for my particular grave. This is the dilemma that the town is in.

Brian Pike This where we did those by will or bequeath it. I.e. The Sargent lot; where a $1000.00 is put aside specifically for his lot and anything in pages corner cemetery.
Terry Knowles Now the town gets to decide yes or no on these requests. I’m assuming your voters have given the Selectmen the right to accept gifts in name of the town. So that means if someone wants put a thousand dollars on the page lot and wants it held separately. The Selectmen has to decide if that is a gift that they want to accept. So if the Selectmen say no then that person will have to ask someone else to hold that money. Then that someone else will be bringing money to the town to maintain that grave.
Les Hammond Or we could talk to them about something in between.

Terry Knowles Or you could say we really don’t want to accept these funds but could you say it’s for the page lot and any excess can be used for general cemetery maintenance. So you could have the ability to access any excess money. 

Brian Pike If it’s a will which we receive after probate?

Terry Knowles This would be different for a will, you still have a choice to say yes or no. But if it’s a living will you have the ability to negotiate with them.

Chuck Graybill Then you have answered the question about why it was set up in 2005. That is the one that was set up through a will and we made the decision to accept it.

Brian Pike I am not sure who made the decision to accept it but it just showed up in our basket.
Chuck Graybill What are most towns leaning toward? Accepting it?

Terry Knowles Most town would accept the money but most towns are making sure they remove the words perpetual care for whatever they are giving the lot purchasers or their right to inter purchasers.

Brian Pike This is good timing because we are in the process of revising the cemetery regulations and hold a public meeting etc.

Ron Wanner Directed to Brian. How much of a problem will it be for you to update the 20 years?

Brian Pike I will have to do some work with Line, the deeds and what ever records she may have in the vault, because I know our records in the filing cabinet are pretty sporadic. 

Les Hammond Or we could just go count the graves?
Brian Pike We could do that as far as the actual numbers. The trustees will need names of the perpetual care lots for the trustee of the trust funds if we want to get this up to date. We could do the quick and simple mathematics example 1000 graves it cost us 7000 a year if they can do it, it would be so much per grave and cut us a check.
Les Hammond For the last 20 years there shouldn’t be a stone for every grave. 

Further discussion

Les Hammond It used to be listed in the town reports but I am not sure when we discontinued listing it.

General discussion.

Brian Pike Funds for perpetual care would be documented when they purchased the lot.
We have a two check system one check is written to trustee of trust funds and the second check is written to the town for the purchase of the lot.
Terry Knowles I brought our hand books for you to have for your records. These are our hand books that we provide to the three boards of trustees and there is everything in there. All the laws all the Supreme Court decisions so you can have this for assistance.

Any time you decide you want to go through the Petition per Cypres we will be there to help you through it.

Brian Pike How long of a process is it.

Terry Knowles Generally it’s not long. Generally speaking we’ll agree to it. The judge will require a publication just to make sure everyone know what you are doing to make sure no one objects. And that will be it and you will get the court order.
Meeting is adjourned.

5:30pm

Respectfully submitted,

Line Comeau
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