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DUNBARTON ZONING BOARD OF ADJUSTMENT
MONDAY, SEPTEMBER 12, 2016
DUNBARTON TOWN OFFICES – 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding. 

The following members were present: 
John Trottier, Chairman
Dan DalPra, Vice-Chairman
Alison Vallieres, Secretary
David Nault
Michael Kaminski
John Herlihy, Alternate

The following member was absent:
       James Soucy, Alternate
Members of the Public Present: 
        Jeff Dionne, Applicant
        Ethan Preston, Excavation Contractor
	
John Trottier, Chairman, called the meeting to order at 7:00 p.m. 

Meeting Posting:
The Chairman verified with the Secretary that the meeting notice had been posted in two public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 
APPROVAL OF PREVIOUS MEETING MINUTES – MONDAY, AUGUST 8, 2016
	MOTION TO AMEND THE MINUTES:
	At this point in the meeting, Alison Vallieres made a motion to amend the minutes to take out the reference on page 7 which noted a condition that read as follows:  "The Tax Lot Number be corrected to K1-02-23" because this was redundant with the previous clause which referenced "The McDonnell address be corrected to the legal address of 27 Holiday Shore Drive".  
	The motion was seconded and passed unanimously. 
	MOTION: 
	David Nault made a motion to accept the minutes of the Monday, August 8, 2016 meeting as amended by Alison Vallieres.  John Herilihy seconded the motion.  The motion passed unanimously.  

7:00 P.M. –PUBLIC HEARING – JEFF DIONNE, (H5-02-04) REQUESTS AN EQUITABLE WAIVER TO ALLOW HIM TO CONTINUE CONSTRUCTION ON HIS HOME AT THE CURRENT LOCATION AND TO BE ABLE TO RECEIVE A CERTIFICATE OF OCCUPANCY FOR THE HOME AT HIS PROPERTY LOCATED ON GILE HILL ROAD IN THE LOW DENSITY DISTRICT IN DUNBARTON, NH.  THE NEWLY POURED FOUNDATION IS LOCATED 48 FEET FROM THE BOUNDARY INSTEAD OF THE REQUIRED 50 FEET SETBACK.
Jeff Dionne and Ethan Preston, Excavation Contractor, appeared before the Board to present Mr. Dionne's Request for an Equitable Waiver as follows: 
Mr. Dionne stated that the hole was dug and the foundation was then put in.  At some point, the foundation contractor moved the garage a few feet closer than the original stakes were put in.  We did not notice this until the frame was completed when the Mortgage Company requested a Certified Plot Plan of the foundation.  The front side of the garage was shifted thereby putting it approximately 2 feet closer to the boundary than originally intended.  This was not done intentionally and was not determined until the frame was up.  
At this point in the discussion, Ethan Preston, Excavation Contractor, stated that he does the layout on lots.  We dig a hole over by about 5 feet in each direction.  When I staked it out, we staked it at 50' from the boundary.  I know we were safe on the 50' side line.  The foundation crew came in and things got skewed.   They went over a couple of feet.  They don't pull control points. We didn't see the foundation until it was ready to back fill.  Unfortunately, the boundary stake was 100+ feet from the foundation.  The Surveyor was Sanford Surveying.   They did the "as built" Certified foundation Plan later after the mortgage company requested it.  
It was noted that Kevin Cheney, Concord,  poured the  foundation.
Dan DalPra asked why did you build so close to the property line to begin with?  
Jeff Dionne stated it was because of the lay of the land and to get as far away from the wetlands as possible on the west side of his lot.  In addition, the lot beside the garage was unbuildable due to steepness.  
Dan DalPra stated there was a plot plan when the building permit was issued showing it was okay then. 
Jeff Dionne stated the garage is on the left side of the lot, looking from Gile Hill Road.  The foundation was moved about 5' up from where it originally had been staked out.  
John Trottier asked how can you say the abutting lot is unbuildable?  There could be another spot on the lot that is buildable instead of 50' from the property line.  
Mr. Dionne was asked if he was going to live in the house.  It was noted he had five acres to build in so why did he put the house right on the setback line?  Mr. Dionne stated he was going to live in the house.  
Ethan Preston stated that he takes responsibility for the shifting of the house thereby making the corner of the garage within the 50' setback.  
John Herlihy asked if anyone was there when the foundation was poured.  It was indicated that no one was present at the foundation pouring other than the foundation crew.  
Sanford Surveying did a Certified Foundation Plan when the mortgage company requested it.  The Building Department does not require a Certified Plot Plan on a five acre lot.  We had a plan showing a location in accordance with the setbacks.  This came to light when the mortgage company asked for the Certified Foundation Plan.  
It was noted that the Certified Foundation Plan was dated August 15, 2016.  The Building Department went out and looked at this for an inspection and  the violation was not visually apparent.  
John Herlihy stated that this mistake should not have happened.  
The Building Department did not issue a Cease and Desist at this point.  
John Trottier, Chairman, read the requirements for an Equitable Waiver and Jeff Dionne responded as follows: 
Equitable Waiver of Dimensional Requirements (RSA 674:33-a):
1.  When a lot or other division of land, or structure thereupon, is discovered to be in violation of a physical layout or dimensional requirement imposed by a zoning ordinance enacted pursuant to RSA 674:16, the zoning board of adjustment shall, upon application by and with the burden of proof on the property owner, grant an equitable waiver from the requirement, if and only if the board makes all of the following findings: 
	(a) That the violation was not noticed or discovered by any owner, former owner, owner's 	agent or representative, or municipal official, until after a structure in violate had been 	substantially completed, or until after a lot or other division of land in violation had been 	subdivided by conveyance to a bona fide purchaser for value; 
	Response:  It wasn't until the foundation survey was completed that we realized one corner 	of the foundation was two feet over the setback.  
	(b) That the violation was not an outcome of ignorance of the law or ordinance, failure to 	inquire, obfuscation, misrepresentation, or bad faith on the part of any owner, owner's 	agent or representative, but was instead caused by either a good faith error in measurement 	or calculation made by an owner or owner's agent, or by an error in ordinance 	interpretation or applicability made by a municipal official in the process of issuing a 	permit over which that official had authority; 
	Response:  It appears that the foundation crew could have altered a form to result in the 	foundation being over the setback line.  This wasn't noticed until the foundation survey was 	completed.  

	(c) That the physical or dimensional violation does not constitute a public or private 	nuisance, nor diminish the value of other property in the area, nor interfere with or 	adversely affect any present or permissible future uses of any such property; and 
	Response:  The non-conforming foundation over the setback abuts another lot which is not 	buildable within 100 feet of our lot.  This is due to steep grades in the abutting lot.  
	(d) That due to the degree of past construction or investment made in ignorance of the facts 	constituting the violation, the cost of correction so far outweighs any public benefit to be 	gained, that it would be inequitable to require the violation to be corrected. 
	Response:  By the time this was brought to our attention, the foundation was in and the 	frame was almost complete.  
II.  In lieu of the findings required by the board under subparagraphs ( (a) and (b), the owner may demonstrate to the satisfaction of the board that the violation has existed for 10 years or more and that no enforcement action, including written notice of violation, has been commenced against the violation during that time by the municipality or any person directly affected. 
III.  Application and hearing procedures for equitable waivers under this section shall be governed by RSA 676:5 through 7.  Rehearings and appeals shall be governed by RSA 677:2 through 14.  
At this point, John Trottier, Chairman, closed the Public Hearing at 7:35 p.m. 
John Trottier, Chairman, stated the following members would be voting on this application for an Equitable Waiver this evening: 
	John Trottier
	Alison Vallieres
	David Nault
	Dan DalPra
	Michael Kaminski

MOTION: 

David Nault made a motion that the Dunbarton Zoning Board of Adjustment grant the request for an Equitable Waiver from Jeff Dionne (H5-02-04) to allow him to continue construction on his home at the current location and to be able to receive a Certificate of Occupancy for the home at his property located on 53 Gile Hill Road in the Low Density District in Dunbarton, NH at a distance as shown on the Certified  Foundation Plan dated August 15, 2016 as submitted of 47' 9" on the east side setback for the garage.  

Board Discussion:

The Board applauded him for coming to the Board at this point instead of waiting many years.  They have been honest with the Board and they have shown reasons for the mistake in the setback.  

Michael Kaminski seconded the motion.  The motion passed unanimously. 

Other Business: 

Steve Laurin announced that there are several Law Lectures upcoming in Derry, Keene and Portsmouth.  If any members of the Board are interested in attending, they should contact him.  

There being no further business, the meeting adjourned with the following motion:

MOTION:

Dan DalPra made a motion that the Dunbarton Board of Adjustment meeting be adjourned at 7:45 p.m.   Michael Kaminski seconded the motion.  The motion passed unanimously.  

							Respectfully submitted, 


							Alison R. Vallieres, Secretary

	
	








 



Page 1 of 6

