
August 11, 2014 


DRAFT, SUBJECT TO REVIEW, CORRECTION AND APPROVAL

DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY,  AUGUST 11, 2014

DUNBARTON TOWN OFFICES – 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trotter presiding.  The following members were present: 

John Trottier, Chairman


Dan DalPra, Vice-Chairman


Alison Vallieres, Secretary


David Nault


Michael Kaminski, Alternate


Other Town Officials: 


Brian Pike, Selectman


Travis James, Selectman


Stephen Laurin, Building, Planning and Zoning Department


Members of the Public: 


David Constant


Justyn Constant


Paul Belyea, Abutter


Michael Douglas



Fred Santelli

John Trottier, Chairman, called the meeting to order at 7:00 p.m. 

Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in two public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

APPROVAL OF PREVIOUS MEETING MINUTES - MONDAY,  July 14, 2014


MOTION:


Dan DalPra made a motion to accept the minutes of the meeting of Monday, July 14, 2014 as written. 


David Nault seconded the motion and the motion passed unanimously
7:00 P.M. – CONTINUED PUBLIC HEARING – DAVID AND JUSTYN CONSTANT (D6-03-05) REQUEST A VARIANCE TO ARTICLE 4, SECTION B. DIMENSIONAL REGULATIONS TO ALLOW THEM TO CONSTRUCT A GARAGE/BARN TO BE USED FOR VEHICLE AND PROPERTY STORAGE CLOSER THAN THE REQUIRED 50 FEET FROM THE BOUNDARY AT THEIR PROPERTY LOCATED ON 26 MORSE ROAD IN DUNBARTON, NH IN THE LOW DENSITY DISTRICT.  


David and Justyn Constant appeared before the Zoning Board of Adjustment and brought 
additional information and a revised Certified Plot Plan showing exposed ledge and wetlands 
delineated on the plan.  (attached)   It was noted that Aaron Wechsler, a Wetlands Scientist 
from Aspen Environmental Consultants, LLC had flagged and delineated the wetlands on the 
plan.   It was noted there are also wetlands on the westerly property line.   The Constants also 
presented 8 1/2" x 11" pictures showing the ledge.


Jacques Belanger, Surveyor, noted that the well radius was also included on the Certified Plot 
Plan.  


David Nault asked about the angle of the proposed barn and if there was any consideration to 
turning it square to the house.  


David Constant responded that it was about taking care of the snow in the wintertime.  It 
would be very difficult to push the snow if the barn was situated differently.  We have a 1,100 
foot long driveway.  


John Trottier, Chairman, indicated that we did have that discussion about the location of the 
barn at the last meeting.  


Justyn Constant addressed the necessary criteria for the granting of a Variance as follows: 


1.  The variance will not be contrary to the public interest because: 


The proposed garage/barn will not diminish the value of surrounding property as it will only add extra value to our existing property which reflects positively on surrounding property values; it will not have a direct impact on abutters as its sole purpose is for storage of vehicles and personal belongings; the aesthetics of the building will be comparable to surrounding structures in the area and therefore will not alter the essential character of the neighborhood.


2.  The spirit of the Ordinance is observed because: 


The proposed location of the garage/barn would be less than the required 50' setback per the Town Ordinance, however due to the special conditions of the abutters' property being a wetland, this area is unbuildable and therefore our proposed garage/barn location would not infringe on public interest.  There are no dwellings located on the abutters' property near the property line and the property owners' dwelling is estimated to be at least 1,000' northwest of the property line.  


3.  Substantial justice would be done because: 


The proposed garage/barn would be well within reasonable use and consistent with the use of the surrounding properties as most already have a garage/barn for vehicle and property storage.  The proposed garage/barn would allow us to enjoy the same rights and use of the property enjoyed by owners of neighboring properties. The Town of Dunbarton would also benefit from the additional taxes due to the increased value of the property.  

4.  The values of surrounding properties are not diminished because: 


The proposed garage/barn would have no negative impact on surrounding properties as its proposed use will be for vehicle and personal property storage only.  It will not be used for agricultural use, will be of quality construction by a licensed contractor and aesthetically pleasing to look at, and it will in actuality increase the value of our property which will also be reflected onto surrounding property values.  
5.  Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship. 


(a)  For purposes of this subparagraph, "unnecessary hardship" means that, owing to special conditions of the property that distinguish it from other properties in the area:



(i)  No fair and substantial relationship exists between the general public purposes of 
the ordinance provision and the specific application of that provision to the property, 
and:



The zoning restriction as applied to our property interferes with our reasonable use of 
the property.  Unlike other properties in the area, we have special circumstances to 
consider due to surrounding wetlands, and the unique nature of the topography of our 
land.  On the north side of the home, we have a pond and steep slope.  On both the 
west and north sides of the house, we have wetlands.  We also have ledge and hard 
rock formations on the north and south sides of the house, and our septic tank is on 
the east side.   All such considerations are within close proximity of our home.  After 
much deliberation, it was determined that no other part of the land is reasonably 
suitable for a garage/barn and the property cannot be reasonably used in strict 
conformance with the ordinance, and a variance is therefore necessary to enable a 
reasonable use of it.  


(ii)  The proposed use is a reasonable one. 



The proposed use is a reasonable one as a variance would not injure the public or 
private rights of others; it would allow us as home owners to make reasonable use of 
our land in the same way that surrounding properties have done; the town benefits 
directly from the increased value of our home and surrounding properties; and there is 
no other location on our property that is reasonably suitable for a garage/barn.  

Abutters:   (It was noted for the record that all abutters had been notified by Certified Mail)

Paul Belyear, the only abutter present, stated he had no objection to the location of the proposed garage/barn.  


Brian Pike stated he has plowed the driveway and there is no location other than what they have proposed for the garage/barn.  It is the best location they have.  

Board Discussion: 

Dan DalPra stated he felt the applicant came back to the Board with the answers to questions we had requested.  
At this point in the discussion, John Trottier, Chairman, closed the Public Hearing.  

Board Decision: 

John Trottier, Chairman, stated he had great concern over where the garage/barn is being proposed.  Stated he had played with the map and was able to locate the garage/barn so it did conform to the 50' setback.  He stated he felt if we grant this request for a Variance, we will be setting a precedent.  


Dan DalPra noted that with regard to the spirit of the ordinance, it is pretty clear that to have the garage built around back of the house is difficult.   No one is going to see it from the road.  Is this a reasonable judgment?  I am all for not setting a precedent.  I feel this meets the spirit of the ordinance.  


John Trottier noted with the 50' setback what are the limiting features out there.  I have drawn it several ways where they can put the 40' x  40' garage within the property setbacks.  


David Nault noted there are two ledge outcroppings and the wetlands.  Up until recently had never taken snow into consideration.  There are only so many places to put snow.  


John Trottier, Chairman, noted the Criteria for the granting of the Variance was noted by the Board as follows: 

1.  The variance will not be contrary to the public interest because: 


 Dan DalPra has noted that the decision to grant this Variance is a reasonable one.  

2.  The spirit of the Ordinance is observed because: 

3.  Substantial justice would be done because: 


This garage/barn will be used to store personal items and vehicles.  It will not be used to house livestock.  

4.  The values of surrounding properties are not diminished because: 

5.  Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship. 


(a)  For purposes of this subparagraph, "unnecessary hardship" means that, owing to special conditions of the property that distinguish it from other properties in the area:



(i)  No fair and substantial relationship exists between the general public purposes of 
the ordinance provision and the specific application of that provision to the property, 
and:



(ii)  The proposed use is a reasonable one. 



The Board reached agreement that the Proposed Use was a Reasonable Use.  


John Trotter stated that he was not convinced they could not build the garage outside the 50' setback.


MOTION:


David Nault made a motion that the Dunbarton Zoning Board of Adjustment grant the request from David and Justyn Constant  (D6-03-05) for a Variance to Article 4, Section B. Dimensional Regulations to allow them to construct a garage/barn to be used for vehicle and property storage closer than the required 50 feet from the boundary at their property located on 26 Morse Road in Dunbarton, NH in the Low Density District with the condition that the structure will not be used as an additional dwelling unit.  

Michael Kaminski seconded the motion.  


Dan DalPra amended the motion to include the statement that "Due to the unique combination of the characteristics of the property that the Variance be granted and it should be used only for the purposes as outlined in the Application".  


The motion with the amendment passed with the following vote: 



Trottier - No



Kaminski - No



DalPra - Yes



Nault - Yes



Vallieres - Yes
7:15 P.M. – PUBLIC HEARING – MICHAEL DOUGLAS, EGBAR PROPERTIES LLC. (K1-02-01) REQUEST A VARIANCE TO ARTICLE 4, SECTION B. DIMENSIONAL REGULATIONS TO ALLOW HIM TO COMPLETE A FRONT PORCH/DECK CLOSER THAN THE REQUIRED 50 FEET FROM THE BOUNDARY AT HIS PROPERTY LOCATED ON 23 HOLIDAY SHORE DRIVE IN DUNBARTON, NH IN THE LOW DENSITY DISTRICT.  


Michael Douglas appeared before the Zoning Board of Adjustment regarding his request for a 
Variance.  He presented pictures of the finished deck.  


It was noted for the record that he did not apply for a Building Permit for this project.  

He stated that he purchased the property and it had become run down after being vacant for 
 
eighteen months to two years.    He felt the porch needed to be replaced so he went ahead 
with the construction.  He was just going to redo the existing deck.  After removing the deck, 
he found that the posts were only sitting 1/3 on the footings.  He pulled the lattice off and 
found the footings were only 16" in the ground.  Expect to use the cottage with my family and 
my grandchildren, etc. and wanted it to be safe.  Put in new footings every 8 feet.  Used 6" x 
6" instead of 2" x 4"s.  

Stated the reason he did not get the permit was that there was an electrical issue he would 
have to do over and he knew he was going to have to get Public Service.  Mr. Parker, Building 
Inspector,  stopped by and asked me to pay the fine and pull the necessary permits.  It was 
then discovered that I was building within the 25' setback.  I did not go beyond what was the 
existing deck.  


Dan DalPra asked what his long term plans were for the porch.  


Mr. Douglas stated he has no intention of enclosing the porch.  Only screening it in.  

Abutters:   (It was noted for the record that all abutters had been notified by Certified Mail)

It was noted that Fred Santelli was the only abutter present.  He had no objection to the  
granting of the Variance.  

The applicant addressed the Criteria for the granting of a Variance as follows: 

1.  The variance will not be contrary to the public interest because: 


It is more esthetically pleasing than the prior deck, adds value to the neighboring properties; is safer, and adds to the enjoyment of the forest and surrounding wildlife that Dunbarton is known for.  

2.  The spirit of the Ordinance is observed because: 


The new deck does not exceed the dimensional boundaries of the deck that was there, nor does it impede anyone's view and it's built to exceed structural codes currently required by the town and state.  
3.  Substantial justice would be done because: 


The property has been vacant for some time and regular maintenance/repairs ignored.  It has been of concern for neighbors not only as an eye sore but of safety not knowing who or what might take up occupancy.  Allowing the owner to improve this existing property is allowing justice to be done.  

4.  The values of surrounding properties are not diminished because: 


The prior deck was unsafe and not maintained.  The new deck is safer, visually pleasing and built to last which will improve not only the value of this essentially abandoned property but certainly those around it.  

5.  Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship. 


(a)  For purposes of this subparagraph, "unnecessary hardship" means that, owing to special conditions of the property that distinguish it from other properties in the area:



(i)  No fair and substantial relationship exists between the general public purposes of 
the ordinance provision and the specific application of that provision to the property, 
and:



By positioning the deck on the front of the house, it provides the best use/placement  
with the lowest impact as it essentially replaced what was already there.



(ii)  The proposed use is a reasonable one. 



The proposed use is a deck which offers a view of the pond and surrounding forest 
without having a detrimental affect on the land, neighbors, or the ordinance.  
John Trottier, Chairman,  read the following e-mail into the record regarding the Michael Douglas request for a Variance: 


"I noticed that Michael Douglas did not appear for the July Variance Hearing on 23 Holiday Shore Drive and is now rescheduled for August 11th. 


I assume this does not indicate a change in his variance request that required extra time to prepare.  


As we discussed, I just wanted to let you know that I have no objection to the covered front porch and side deck as it is now built assuming Dunbarton is satisfied with the construction. 


I would also be ok with screening of the front porch as currently constructed.  I would, however, object to enclosing the porch or deck (i.e. walls and windows). 


If there are additional elements to Mr. Douglas' request, could you let me know as I am out of town on August 11th.  Thanks for your help. 



Stephen Moore, 24 Holiday Shore Drive"
John Trottier, Chairman, noted the Board addressed the Criteria for the granting of the Variance as follows: 
1.  The variance will not be contrary to the public interest because: 


Board agreed.

2.  The spirit of the Ordinance is observed because: 


Dan DalPra noted that the new deck is larger than the original deck.  He would like to make sure this space is not being developed as new living quarters.  Board agreed.

3.  Substantial justice would be done because: 

4.  The values of surrounding properties are not diminished because: 

5.  Literal enforcement of the provisions of the ordinance would result in an unnecessary hardship. 


(a)  For purposes of this subparagraph, "unnecessary hardship" means that, owing to special conditions of the property that distinguish it from other properties in the area:



(i)  No fair and substantial relationship exists between the general public purposes of 
the ordinance provision and the specific application of that provision to the property, 
and:



(ii)  The proposed use is a reasonable one. 


MOTION: 


Dan DalPra made a motion that the Dunbarton Zoning Board of Adjustment grant the Request from Michael Douglas,  Egbar Properties LLC.  (K1-02-01) for a Variance to Article 4, Section B. Dimensional Regulations to allow him to complete a front porch/deck closer than the required 50 feet from the boundary at his property located on 23 Holiday Shore Drive in Dunbarton, NH in the Low Density District subject to the condition that it always remain an open screened porch and never be enclosed or become habitable or become living space.  

Alison Vallieres seconded the motion.  The motion passed unanimously.  

OTHER BUSINESS: 


John Trottier, Chairman, read the following letter into the record regarding the Justin and Ashley Rioux request for a Variance which had been tabled. 


"Dear Members of the Dunbarton Zoning Board: 


I, Justin Rioux and Ashley Rioux, of 85 Stark Highway South, Dunbarton, NH wish to table the zoning board meeting due to the absence of new information to be presented.  If we can be of further assistance, please do not hesitate to contact us. 


Warm Regards, 


Justine and Ashley Rioux


(603) 774-0806"
At this point in the meeting, Brian Pike, Selectman, stated that there were two Selectmen present at this meeting (Brian Pike and Travis James) .  Neither Selectman realized the other Selectman would be in attendance at this meeting.  Wanted to assure the Zoning Board of Adjustment that no business or discussion between the two Selectmen had occurred at this meeting.  
There being no further business, the meeting adjourned at 8:00 p.m. 








Respectfully submitted,








Alison R. Vallieres, Secretary
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