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DUNBARTON ZONING BOARD OF ADJUSTMENT
MONDAY,  JULY 13, 2015
DUNBARTON TOWN OFFICES – 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trotter presiding.  The following members were present: 

	John Trottier, Chairman
	Dan DalPra, Vice-Chairman
	Alison Vallieres, Secretary
	Michael Kaminski
	James Soucy, Alternate
	John Herlihy, Alternate 

	Other Town Officials: 
	
	Stephen Laurin, Building, Planning and Zoning Department
					
	Members of the Public: 

	Patrick Payette, Applicant
	Bonnie Payette, Applicant

John Trottier, Chairman, called the meeting to order at 7:00 p.m. 

John Trotter, Chairman, introduced  John Herlihy, a newly appointed  member of the Zoning Board of Adjustment, as an Alternate.  He noted that he had been on the Zoning Board in the past.  

Welcome back, John!  

Meeting Posting: 
The Chairman verified with the Secretary that the meeting notice had been posted in two public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 
APPROVAL OF PREVIOUS MEETING MINUTES - MONDAY,  June 8, 2015
	MOTION:
	Dan DalPar made a motion to accept the minutes of the meeting of Monday, June 8, 2015 as written. 
	Mike Kaminski seconded the motion.  The motion passed unanimously. 
7:00 P.M. –PUBLIC HEARING – PATRICK AND BONNIE S. PAYETTE (J1-02-03) REQUEST A VARIANCE TO ARTICLE 4. B.  TABLE OF DIMENSIONAL REGULATIONS – BUILDING SETBACKS OF THE DUNBARTON ZONING ORDINANCE TO ALLOW THEM TO CONSTRUCT A DETACHED TWO CAR GARAGE WITHIN THE 50’ SETBACK OF THE PROPERTY LINE AT THEIR PROPERTY LOCATED AT 67 OLD HOPKINTON ROAD IN THE LOW DENSITY DISTRICT IN DUNBARTON, NH

	John Trottier, Chairman, read the Public Notice and opened the Public Hearing for the 	Patrick and Bonnie Payette request for a Variance to build a garage closer than the required 50 foot 	setback from the boundary. 
	John Trottier, Chairman, turned the Public Hearing over to Patrick Payette, applicant, to present 	their reasons for requesting  the Variance.  
	Patrick Payette presented a Certified Plot Plan showing the proposed location of the garage.  
	At this point in the Public Hearing, the Board noted there was an existing wood frame shed within 	the setback according to the plot plan.  
	Mr. Payette stated he planned on moving the shed prior to the garage being built so it would not be 	in the setback.  
	Patrick Payette described the existing conditions / limiting factors and presented photographs of his property that led him to require the Variance.  Existing conditions and limiting factors included driveway location, wetlands, potable well and septic system. 
	Patrick Payette addressed the requirements for a Variance as follows:  
	1.  The Variance will not be contrary to Public Interest:
	Based upon our reading of this variance criteria and relying on the New Hampshire Supreme Court 	Decision (Chester Rod & Gun Club, Inc. V. Town of Chester, 152 N.N. 577 (2005) it is our 	understanding that the definition of not being contrary to Public Interest, is divided into three main 	categories: 
	A.  Would the granting of the variance be injurious to the public rights of others.
	       There is no infringement or injury to the public rights of others because: 

	    -  There is no public area or access that would be impacted by the construction of the garage. 
	    -  We have worked with our neighbor and immediate abutter on this proposed garage from
	        design inception and they have indicated that there is no impact to their enjoyment and use of 	 	        their property.  

	        We believe we meet this condition.

	B.  Would the granting of the variance alter the essential character of the neighborhood.

	      The granting of this variance would not only not alter the character of the neighborhood it would 	 	      allow our property to be similar to the majority of the houses in the neighborhood and all of the 	 	      houses that are abutters to our property.  All of the homes abutting the property already have a 	 	      two car garage of similar size.  Some are attached, another is detached.  Our home is the only 	   	      home without a garage at the present time.  

	      We believe we meet this condition.

	C.  Would the granting of the variance threaten the public health, safety or welfare

	       The garage will be used for common residential purposes only.  There will be no commercial or
	       agricultural use.  As a result there is no threat to the public health, safety or welfare. 

	       We believe we have met this condition. 

II.  The Spirit of the Ordinance is Observed	

	This variance is for the construction of a garage to be used entirely for residential purposes i.e. to 	park vehicles, store yard tools, and storage of surplus household items.  There is no intent to use this 	garage for any commercial or agricultural purpose.      

	As a result, we believe we meet this condition.  

	Another possible question with regards to the variance being granted is if there would be any 	reduction in the amount of light or congestion that our abutters would incur as a result of this 	garage.  The answer to this is simply no.  The immediate abutter closest to the garage would still 	maintain a distance of approximately 100 feet from the corner of his house to the closest corner of the 	prospective garage.  The garage would also be located to the south of our neighbor and immediate 	abutter and as a result would see no reduction in the amount of sunlight received regardless of the 	season. 

	As a result of this, we believe we have further met the condition that the spirit of the ordinance is 	observed.  

III.  Substantial Justice is Done

	A quote from "The Board of Adjustment in New Hampshire Handbook for Local Officials" 	(November 2014):

	"Perhaps the only guiding rule is that any loss to the individual is not outweighed by a gain to the 	general public is an injustice.  The injustice must be capable of relief by granting a variance that 	meets the other four qualifications."

	It is our position that there is no benefit to the public in denying this variance.  In fact, there is a 	benefit to the Town of Dunbarton in granting this variance as it will result in increased tax revenue. 

	Having met the other conditions to qualify for this variance, denying this variance would be a 	substantial injustice to the property owners.  

	We believe we have met this condition.

IV.   The Values of the Surrounding Properties would not be diminished

	As stated in I(B) above and repeated below, the addition of the garage would allow our property to 	more accurately reflect the current nature of the neighborhood and the homes that are built.

	A.  Would the granting of the variance alter the essential character of the neighborhood.

	The granting of this variance would not only not alter the character of the neighborhood, it would 	allow our property to be similar to the majority of the houses in the neighborhood and all of the 	houses that are abutters to our property.  All of the homes abutting the property already have a two 	car garage of similar size.  Some are attached, another is detached.  Our home is the only home 	without a garage at the present time.  

	Having a home without a garage results in ours having a reduced value over similar homes in the 	immediate area.  Our neighborhood is an established neighborhood having been in existence for over 	20 years. 

	We believe we have met this condition.

V.  Literal Enforcement of the Provisions of the Ordinance would result in an Unnecessary Hardship

	Our home was completed in 1994 and is between wetlands on the South and a 50' setback on the 	North.  Attached to this file are survey drawings and photographs showing the layout of the 	property.  As a result, our property meets the special conditions established in that all alternate areas 	for placement of a garage are not feasible and represent a clear and substantial hardship.  

	Alternate Locations for the garage are as follows and all either represent a substantial hardship, or 	are not viable due to current zoning restrictions: 

	A.  If we placed the garage on the South Side of our Home

	The South side of our home with exception of about twenty feet, is entirely a wetland area extending 	for approximately eighty-five feet south.  Building a garage at this location would entail: 

	1.  An additional variance for encroaching on an established wetland
	2.  Approval from the Department of Environmental Services to allow us to fill in the wetland in 	order to build the garage.  
	3.  Reroute the driveway at considerable expense around the front of our home. 
	4.  There is the probability of having to move our existing well to make room for the driveway. 

(Patrick Payette presented pictures of the south side of his property showing the wetland area.)

	B.  If we placed the garage on the West side of our property which is between the front of our home 	and Old Hopkinton Road, it would have to be placed in a low area that: 

	1.  Floods every spring and after significant rainfall meaning there would have to be a significant
	buildup of land to raise the garage to a level where it would not be impacted by water. 
	2.  It would still be impacted by the 50' setback from Old Hopkinton Road.
	3.  A large number of hard wood trees would have to be removed to satisfy the placement of the 	garage. 
	4.  It would be in close proximity to and possibly be in violation of a setback to the wetland. 

(Patrick Payette presented a picture of the West side of his property)

	C.  If we placed the garage to the East of our home, it would be to the rear of our home.  This is 	unfeasible because: 

	1.  We would have to build the garage 100' from our home as our back yard is where the leach 	field/septic is located. 
	2.  Building the garage in the rear would result in having to reroute our driveway and obtain an
	easement from one of our abutters, to access a private road leading to our new driveway. 
	3.  Locating the garage at this location would result in a large removal of hard wood trees. 

(Patrick Payette presented pictures of the East side of his property)

All of the above alternate locations would result in a significant financial hardship to us as homeowners, even if they were allowed due to zoning, variance and potential easement issues.  
	
We believe we meet this condition of an unnecessary hardship if the literal enforcement of the ordinance is upheld.

Mr. Payette stated he had spoken with his neighbor, Roger Parenteau, and he had no objections to his locating the garage in the proposed location.  

It was noted for the record that the following abutters had been notified by Certified Mail and no abutters were present: 

	Carol Sue Sanchez/Carl Moorehead - Not Present
	Chad M. and Jennifer S. Rioux - Not Present
	Roger Parenteau - Not Present
	Dean & Deborah Jore - Not Present
	Erika Knight - Not Present
	Jacques & Kimberly Belanger - Not Present

Jim Soucy asked if the correct procedure had been followed requiring the applicant to request a Building Permit, and it being denied and then coming to the Zoning Board of Adjustment.

At this point, Steve Laurin reported that he had submitted a file memo dated July 2, 105  regarding the Patrick Payette Variance request noting the following: 

	"This memo is to verify that the Building Department would not issue a building permit for the 	proposed located of the Payette garage without prior action by the Zoning Board. "  

The Board reached a consensus that this was sufficient.  

Board Discussion:

John Herlihy asked the applicant if he planned on moving the wood shed?  Mr. Payette indicated he did plan on moving the shed.

Dan DalPra asked about the location of the proposed garage.  Mr. Payette indicated they wanted to be able to keep 20' between the house and the proposed garage so they could access the back yard for the septic system, etc.  Dan DalPra asked why he did not attach the proposed garage to the house?  

Mr. Payette stated it would increase the cost substantially due to the fact that he could not use a slab foundation, etc.   Stated he was working with LaValley Building Company.  

John Herlihy noted he had no problems with the Request for a Variance.

John Trottier noted he felt the presentation was a good package to the Zoning Board. 

Alison Vallieres stated she felt Mr. Payette had given a very thorough presentation and she had no problems with granting the Variance.  

Michael Kaminski noted that it is on record that the neighbors all received a Certified letter regarding the request.  He had no problems with the request.  

John Trottier, Chairman, noted that the following members would be voting members this evening: 
			John Trottier
			Alison Vallieres
			Dan DalPra
			Michael Kaminski
			James Soucy, Alternate

MOTION: 

Michael Kaminski made a motion that the Dunbarton Zoning Board of Adjustment grant the request from Patrick and Bonnie S. Payette (J1-02-03) for a Variance to Article 4. B. Table of Dimensional Regulations - Building Setbacks of the Dunbarton Zoning Ordinance to allow them to construct a detached two car garage within the 50' setback of the property line at their property located at 67 Old Hopkinton Road in the Low Density District in Dunbarton, NH.  James Soucy seconded the motion.  

	At this point, John Trottier, Chairman, amended the motion to include the following: 

	"The moving of the shed outside of the 50' setback will occur prior to the issuance of a Building Permit 	for the garage. " 

The motion as amended passed unanimously.  

Other Business: 

Steve Laurin, Planning and Zoning, reported the following: 

1.  Reported that there will be a 2015 Municipal Law Lecture on  Wednesday, September 16th of this year in  Keene and Derry.    Registration is in early August.  

	Lecture 1 - Grandfathering:  The Law of Non-Conforming Uses and Vested Rights
	Lecture 2 - Local Regulation of Agriculture
	Lecture 3 - Implementing and Enforcing the State Building Code and State Fire Code

2.  New Hampshire Municipal Association Webinar is scheduled for August 12, 2015  regarding Power Lines, Pipelines and Power Plants:  Siting New Hampshire's Energy Future.

3.  Attorney General's Office has sent a large document regarding changes in the Right to Know law which is very extensive.    

	4.  Reported that he had located a copy of bylaws for the Zoning Board of Adjustment which were
	dated January 1970.  It was noted for the record that the Zoning Ordinance was not approved 	 	until March 1970.  
	     
There being no further business, the meeting adjourned with the following motion: 

	MOTION:

	Dan DalPra made a motion that the Dunbarton Zoning Board of Adjustment adjourn at 7:35 p.m.  	Michael Kaminski seconded the motion.  The motion passed unanimously. 

							Respectfully submitted, 



							Alison R. Vallieres, Secretary
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